IN RE MBTY DONJT TI MBER SALE
| BLA 99-43 Deci ded Septenfber 27, 1999

Appeal froma decision of the Bitte Falls Area Minager, Mdford,
Qegon, Ostrict Gfice, Bureau of Land Mainagenent, denying a protest of
a proposed tinber sale. (QRL10- TH8- 06.

Appeal di smssed, decision affirned.

1 ntests and Rrotests: General | y--Ril es of Practice:
Appeal s--Tinber Sal es and O sposal s

Aprotest of a tinber sal e notice nust be recei ved
by BMwthin 15 days of the date of publication of
the notice, and a protest recei ved after the 15 day
periodis untinely. Aperson nust fileatinely
protest of the notice wth BLMto have standing to
appeal the rejection of the protest to the Interior
Board of Land Appeal s.

APPEARMNES TomD mitre, Ashland, OQegon, for Headwaters.
(AN ON BY ADM N STRAT VE JUDGE TEHRY

Headvwat ers (Headwat ers or appel | ant) has appeal ed froma Sept enter 30,
1998, decision of the Buitte Falls Area Minager, Bureau of Land Mnagenent
(BLN), denying its protest of a Decision Record dated August 26, 1998,
i npl enenting the Misty Donut tinber sale project. This project proposes to
harvest tinber insecs. 27, 29, 31, and 35, T. 33 S, R 2 W, and secs. 3,
4 5 9 and 10, T. 34 S, R 2W, WIlanette Mridian, Jackson Gounty,
Qegon. B.Ms decision denied appel lant’ s protest on the basis that it was
untinely filed, but nonethel ess answered the protest point by point, findi ng
also that there was no substantive basis for the protest.

B.Mhas responded to Headwat ers' appeal, noving the Board to sunmarily
dismss the appeal and stay request. It contends that to appeal a tinber
sale notice, a person nust have filed atinely protest of that notice, and
asserts that it did not receive the protest filed by Hadwaters wthin 15
days of the first publication of the notice of the tinber sale, as required
by 43 CFE R 8 5003.3. B.Masserts that the tinber sale notice
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was first published in a newspaper of general circulation on August 27,
1998, and indicates that protests are to be recei ved by BLMw thin 15 days
of that publication date. B Mavers:

[A tinely protest of the Misty Donut Tinber Sal e was

required to be received by B.Mon or before Septener 11,

1998. The protest letter was received via fax after cl osing

on Septenber 11, 1998 (case file exhibit 3). The fax was
stanped in on Septenter 14, 1998 two days after the deadl i ne.
The regul ations state, "Protests recei ved nore than 15 days
after publication of the notice of decision or the notice

of sale arenot tinely filed and shall not be consi dered. "

43 CER 5003.3(c) * * *. Theregulations do not provide for a
vai ver of the deadline for filing protest of tinter sales.

(BLMResponse at 1.)

Headwat ers has not disputed BLM's determinati on that the protest was
untinely, but instead has argued that B.Mdid not supply it wth a copy of
the Decision Record until Septenter 8, 1998, 3 days before the protest was
due, and that this is "routine and conmonpl ace.” Headwaters requests t hat
the Board "recogni ze the hardshi p brought upon us by the BLMs refusal to
rel ease docunents in a tinely nanner," and consider the protest tinely.
(Satenent of Reasons at 2.)

[1] To appeal a tinber sale notice, a person nust first protest that
noticeto BM Hiends and Residents of Log Geek, 142 IBLA 15, 16 (1997);
Serra Gub, Gand Ganyon Chapter, 136 | BLA 358, 362 (1996). The applicabl e
regul ations provide that "[p]rotests of a forest nanagenent deci sion,
includi ng advertised tinber sales, nay be nade wthin 15 days of publication
of a notice of decision or notice of sale in a newspaper of general
circuation." 43 CFR 85003 3(a). Theregulations further state that
"[p]rotests recei ved nore than 15 days after the publication of the notice
of decision or the notice of the sale are not tinely and shall not be
considered.” 43 CF.R 8 5003.3(c) (enphasis supplied). Thisis a"strict"
tine limtation wth no extensions of tine or exceptions for late filing.
Friends and Residents of Log Geek, supra; Serra GQub, Gand Ganyon
Chapter, supra at 361; Idaho Gnservation League, 131 IBLA 11, 12 (1994); G
Jon Roush, 112 I BLA 293, 297 (1990).

The notice of the Misty Donut Tinter Sale, published on August 27,
1998, explicitly states: "This sale notice, first published on August 27,
1998, constitutes the decision docunent for purposes of protests under
43 R Qubpart 5003 - Admnistrative Renedies. PRotests of any sale
listed bel ownust be filed wthin 15 days after the first publication
of this notice." Therefore, atinely protest of the Misty Donut Tinber Sale
was required to be recel ved by BLMduring busi ness hours on or
before Septenter 11, 1998, 15 days after the August 27, 1998, first
publication date. See lnre Fre Hy Tiner Sle, 114 IBLA 94, 95 (1990).
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Headwat ers’ protest was conveyed by facsiml e after business hours on
Fiday, Septenier 11, 1998, in the Mdford Ostrict Gfice, but was not
dat e-stanped as recei ved by BBMunti|l Septenfer 14, 1998. Depart nent al
regulation 43 CF. R 8 4.22(a) provides that "[a] docunent is filed in
the Gfice where the filing is required only when the docunent is recei ved
inthat office during the office hours when filing is permtted and the
docunent is recei ved by a person authorized to receive it."

Accordingly, BLBMdid not receive the protest until Septenber 14, 1998,
whi ch was after the 15-day protest period closed. Because Headvwaters did
not protest the sale decisioninatinely nanner, it is precl uded
fromappealing the tinber sale to the Board. Fiends and Residents of Log
Geek, supra at 17; Serra Qub, Gand Ganyon Chapter, supra at 362. As the
regul ations do not authorize waiver of the deadline for filing for any
reason, the notion to dismss the appeal filed on behal f of BLMis granted.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFE R 8§ 4.1, Hadwaters'
appeal of the Msty Donut Tinber Sale is dismssed for failure to file a
protest in atinely nanner, its request for stay is denied as noot, and
the Septenter 30, 1998, decision is affirned.

Janes P. Terry
Admini strative Judge

| concur:

T Bitt Fice
Admini strative Judge
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